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THE PRIVILEGE CLAUSE
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This bulletin examines the application of the privilege clause in construction bidding,
emphasizing the necessity for transparency and fairness in bid evaluations to prevent misuse.

A privilege clause in a call for bids generally includes a statement to the effect that an Owner
is not obliged to accept the lowest, or any bid.

Without offering an opinion as to whether or not a privilege clause should be used, concerns
in the construction community prompted the CCDC to provide the following recommended
approaches by Owners and bidders when dealing with a privilege clause:

e The concepts of ‘duty of fairness’ and ‘bargaining in good faith’ are fundamental to the
bidding process. Do not give one contractor any undisclosed advantage over another
contractor.

e C(Clearly disclose all criteria intended to be relied upon in evaluating and awarding bids in
the call for bids. Do not rely upon any criterion not disclosed in the bid documents as a
basis for contract award.

e Do not use a privilege clause to ‘bid shop’ or test the market. Only call bids where the
work will proceed, provided that bids are within the predetermined budget and meet all
other disclosed criteria, barring any significant change in circumstances (e.g. Owner
finances).

e Do not use a privilege clause to award a contract to a bidder whose bid does not comply
with either the terms of the bid call or the disclosed bid evaluation and award criteria.

e When dealing with a privilege clause take care in evaluating bidders’ positions in light of
all the disclosed bid evaluation and award criteria.

e Asbidders, do not attempt to take advantage of any undisclosed bid evaluation and award
criteria.

For additional information relating to the bid process, refer to CCDC 23 ‘A Guide to Calling
Bids and Awarding Construction Contracts’.

(CCDC bulletins are products of a consensus-building process aimed at balancing the interests of all
parties on the construction project. They reflect recommended industry practices. Readers are
cautioned that CCDC bulletins do not deal with any specific fact, situation or circumstance. CCDC
bulletins do not constitute legal or other professional advice. The CCDC and its constituent member
organizations do not accept any responsibility or liability for loss or damage which may be suffered as
a result of the use and interpretation of these bulletins.)
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